r 3, Sept. 1£55- 


O F 


The Honourable Zames Bertie, Eſq; and Elizabeth his Wite, ſole 
Daughter and Heir of Gesrge Lord Willougbby, of Parham, deceaſed ; Concerning the Eſtate of 
fobn Cary, Eſq; late of Stranwell, in the County of Maiddleſer. 


H E ſaid Mrs. Bcrtze was Niece and ſole Heir of John Cary, Eſq; 81d her Parents dying during her Childhood, the faid Mr. Cary took her ini 


his own Houſe, and bred her with great Tenderneſs and AﬀeCtion, always expreſſing the moſt entire Inclinations to her, both as his Real and 
Intended Heir. | 


Mr. Cary, in the laſt Reign, became juſtly apprehenſrre of th2 growth of Popery, and finding himſelf decaying by Sickneſs and Age, did 
fear, that after his Death, h1s Niece might be married to ſome Papiſt, (a Nobleman of his own Name and Family being then of that Perſua- 
fion,) and to prevent ſuch milchief,engaged in a Treaty with the late Lord Guilford (a known Proteſtant of the Church of England) for marrying 
her to the preſent Lord : But he and the ſaid Elizabeth being then both Infants,and of tender Years,Mr.Cary thought fit to lay ſome Obligation upon 

| = ner to Conſent to ſuch Marriage. And for that reaſon, abont a Month before his Death, he altered his Will,and thercby deviſed his Eſtate to Sir Wr- 

ham Whitlock, and others, and their Heirs, in Truſt in the firſt place out of the Profits thereof, and out of his Perſonal Eſtate undiſpoſed, to pay his Debts and 
Legacies : And afterwards in Tiuſt for his Niece, the ſaic Mrs. Bertie, (in caſe ſhe ſhould, within Three Years after his Death, be married according to the 
Church of England, to the now Lord Guilford) for her Life, and afterward to her Sons by the ſaid Lord in Taile Male: And for want of ſuch Iſſue, or in 
cale the ſaid Marriage ſhould not take effe&t within the ſaid Three Years, immediately after either of the ſaid Contingencies, in Truſt for the late Lord Falkland, 
for his Life; and afterwards, for his Sons ſucceſſively in Taile Male, with the like Truſt : In default thereof, for Edward Cary, and his Sons : And in defauirt 
thereof, in Truſt for his own right Heirs. And made Sir William Whitlock, Roger North, Eſq; Uncle to the now Lord Gmil/ord, and Simon Smith, Eſq; Exe- 
cutors. 

And Ten Days afterwards, by a Codicil, he declared, in caſe the Marriage took cfic& within either of their Ages of Conſent, That then, unleſs at their 
Ages of Conſent the ſaid Marriage was Confirmed, it ſhould be the ſame as if no ſuch Marriage had ever been had; and deſired the Lady Wiſeman, now 
Counteſs of Tarmouth, Siſter of the Jate, and Aunt to the prefent Lord Gilford, to take upon her the Care of the Education cf his ſaid Niece. 

Which Codici! ſeems plainly intended, the more to oblige Mrs. Berries Conſent to the ſaid Marriage, and for no other purpoſe. 
Mr. Cary died, leaving his Neice, Mrs. Bertie, about Twelve Years of Age, and the now Lord Guilford was then ſomething Younger ; and in a Fortnight after 


his Death, in obſervance of her Uncle's Will, ſhe went to reſide with the Counteſs of Tarmouth : And, 


The ſaid Mrs. Bertie, by her Truſtees, preferr'd a Bill in Chancery, to have the ſaid Counteſs take the Guardianſhip upon her, and to Procure her a Liberal 


| Allowance; and ſhe, by Anſwer conſented to Accept of the ſaid Truſt. 


Mrs. Bertze, in Anſwer to a Propofition of Marriage, ſent her by the Truſtees of the Lord Guilford, declares under her Hand, She will marry Lovd Guilford, as 


ſoon as ever he comes to bus Age of Conſent, or at any time before, with the Advice of her Friends and Relations, And ſubjoins theſe words, Ard 1 do dtilare, I miii 
marry n9 other Perſon whatſoever. 


Mrs. Berr:e, then being in the Houle of the ſaid Counteſs, by her Guardian, exhibited another Bill againſt the Lord Guil/ord, Anthony Lord Viſcount Falklard, 
Edward Cary, Eiq; Father of the now Reſpondent, and the ſaid Truſtees, and Executors ; ſetting forth the ſaid Clavſe of the Will, and declaring, She pas ready 
to marry the jaid Lord Guilford ; and Praying, That the Truſt might be Executed, anc the Will of the ſaid Mr. Cary, in all things performed. 

Soon efterwards, , the ſaid Counteſs declard her telf Unwilling to permit the ſaid Mrs. Berrze, to continue with her any lonper, 
and Delivered her up in Charcery, to be Giſpoſed of as that Court pleaſed. Whereupon the Charcery, which hath always had and exerciſed the Power of Þ:0- 
tefting and Ordering the Perſons and Eſtates of Infants, placed her with her Granamother Mrs. Fiennes; and afterwards Directed all Things as to her Fortune, 
Place of Reſidence, Servants, and the like. ; 

A little before the Lord Guil/ord came of Ape of Conſent to marry, Mrs. Ber:tc's Friends ſent ſome Propoſals to the Lord Gmilford's Guardians, for ſome 
Allowance to be made to her, out of her own Eſtate ; for her Maintenance from the time of her Marriage, till they ſhould Co-habit, the Lord Guilfora being 
Young, and about to Travel; and alſo for an Allowance for her Perſonal Expence afterwards : But they Rejected the laid Propoſals. 

Whereupon Application was wade to the Court of Chancery; And the then Lord Chancellor Jefferies declarcd, the ſaid Propoſals were Reaſonable, and fit 
to be inſiſted on by Mrs. Bertie's Truſtees : And accordingly , by an Order bcaring Date the Twenty Ninth Day of jaly, 1687. order'd that no body ſhouid 
perſwade her to marry, without the ſaid Propoſals were complicd with. 

The Lord Gzilford's Guardians. were Serv'd with this Order, and might, if they had pleagd, have applicd to the Court, to have alter*d or vacated the ſaid 
Order; but they acquieſc'd under it, or at leaſt gever oppoſed it ; nor did the Lord Gl/ord, or any of his Friends, Relations, or Guardians, aſterwards make 
any farther Addreſs or Application to Mrs. Bert. 


The Lord Chancellor afterwards, by another Order, ſent Mrs. Bertie to live with the Lady Hickman at Gainsbroneh, and further ordered, That there ſlowld be »9 
Alarriage witnout the Compliance with the ſaid Propoſals ; And by virtue of this Order, ſhe was kept with the Ludy Hickrar, until the Three Years wete 

And no Perſon Convertant in. that Court, will pretend that ſuch an Order is not Compuliive (upon ) 

tervalis of Paritament. yr TY 


And what the then Lord Chancellor did 1n this Matter, was according to the uſual Juſtice and PraQtice of that Court ; which always takes Care of Infants and their 
Eſtates, and orders Allowances for their Maintenance, and Settlements to be made on their Marriages; and Provides for them, as 'tis {nppoſed their Parents wou'd 
have done. if they had been living. > - os | 

'Tis Objected, That Mr. Cary, when he made his Will, had as much regard to my Lord Guil/ord, as to Mrs. Bertie, the Contrary whereof is moſt manifeſt, as 


well from the Proofs in the Cauſe, as from the Will it ſelf, by which, though. the Marriage ſhould have took Effet, no manner of Eſtate was limited to the Lord 
Guilford, not ſo much as for his own Lite. P FO 1 Þ 


Sgt 


\ waoily expired, 
whatſoever Reaſon it was grounded) elpccially during the jn-. 


-_ 


Mrs. Bert:e, then being in the Houſe of the ſaid Counteſs, by her Guardian, exhibited another Bill againſt the Lord Guil/ord, Anthony [ord Viſcount Falklars, 
Edw.nd Cary, Eiq, Father of the now Reſpondent, and the ſaid Truſtees, and Executors ; ſetting forth the ſaid Clauſe of the Will, and acclating, She was read) 
to marry the jaid Lord Guilford ; and Praying, That the Truſt might be Executed, 2nc the Will of the ſaid Mr. Cary, in all things performed. 

Soon efterwards, + The ſaid Counteſs declar'd her ſelf Unwilling to permit the ſaid Mrs. Berrie, to continue with her any longer, 
and Delivered her up in Charcery, to be Giſpoſed of as that Court pleaſed. Whereupon the Charcery, which hath always had and exerciſed the Power of P:0s 


tefting and Ordering the Perſons and Eſtates of Infants, placed her with her Grandmother Mrs. Fiennes; and afterwards Directed all Things as to her Fortune, 
Place of Reſidence, Servants, and the like. 


A little before the Lord Guil/ord came of Ape of Conſent to marry, Mrs. Bertic's Friends ſert ſome Propoſals to the Lord Guilford's Guareians, for ſore 
Allowance to be made to her, out of her own Eſtate z for her Maintenance from the time of her Marriage, till they ſhould Co-habit, the Lord Gz; 


| , fora being 
Young, and about to Travel; and alſo for an Allowance for her Perſonal Expence afterwards : But they Rejected the ſaid Propoſals. 
Whereupon Application was made to the Court of Chancery; And the then Lord Chancel! 


ior Jefferies declarcd, the ſaid Propoſals were Reaſonable, and ft 
to be inſiſted on by Mrs. Bertie's Truſtees : And accordingly , by an Order bearing Date the Twenty Ninth Day of July , 1687. order'd that no body fhovid 
periſwade her to marry, without the ſaid Propoſals were complicd with. 

The Lord Gaiford's Guardians, were Serv'd with this Order, and might, if they had plcav4d, have applicd to the Court, to have alter*d or vacated the ſaid 
Order ; but they acquieſc'd under it, or at leaſt gever oppoſed it; nor did the Lord Gml/ord, or any of his Friends, Relations, or Guardians, atterwards make 
any farther Addreſs or Application to Mrs. Berrze. 

The Lord Chancellor afterwards, by another Order, ſent Mrs. Bertie to liy 


af | | e with the Lady Hickman at Gainsbrongh, 
Atarriage witnout the Compliance with the ſaid Propoſals; And by 


and further ordered, That there ſl:ould be r3 
LANCE | | virtue of this Order, ſhe was kept with the Ludy Hick-rar, until the Three Years wete Wnoily expired, 
And no Perſon Convertant in. that Court, will pretend: that ſuch an Order is not Compulſive (upon whatſocver Reaſon it was grounded) cipccially during the jn- 
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And what the then Lord Chancellor did in this Matter, was according to the uſual Juſtice and PraQtice of that Court ; which always takes Care of Infants and their 
Eſtates, ard orders Allowances for their Maintenance, and Settlements to be made on their Marriages; and Provides for them, as 'tis ſnppoſcd their Parents wou'd 
have done. if they had been living. - EG RY: Ji 

'Tis Objected, That Mr. Cary, when he made his Will, had as much regard to my Lord Guilford, as to Mrs. Bertie, the 


S V Contrary whereof is moſt manifeſt, as 
well from the Proofs in the Cauſe, as from the Will it ſelf, by which, though the Marriage ſhould have took Effet, no manner of Eſtate was limited to the Lord 
Guilford, not ſo much as for his own Life. -, | 


The Diſtinion of a Deviſe upon a Precedent and ſubſequent Condition, which was inſiſted on as the very Founvation of the Decrecs in Queſtion, is a Criticiſm 
the Teſtator can't rationally be ſuppoſed cver to have underſtood : And all Wills ought to be Expounded according to the Intent of the Teſtator. But in this Caſe 
there cou'd be no Reaſon for making ſuch a DiſtinQtion ; for that ſhe was Heir at Law, and had a Right to the Profits of- the Eſtate within the Three Years, after 
Mr. Cery's Deceaſe, the Debts and Legacies being Paid within that time ; and conſequently, as to her, *cwas a Condition ſubſequent, or tending to defeat her R ighr. 
Nor can Common Sence warrant any ſuch Diſtinction, for in plain and honeſt meaning the Conditions are the ſame, whether they precede or follow the Grant, they 
only ſhew the Party's Intention, in what manner any particular thing ſhou'd be complied with, as far as might be. 

That Mrs. Bertie ſtaid not only the Three Years after Mr. Cary's Deceaſe, but Three Years and an half more, before ſhe marricd ; And then neither the Lord 
Guilford, nor any of his Relations, making. any manner of Application, nor Addreſs to, or taking the leaſt notice of her, ſhe intermarried with Mr. Bertie, the 
Appellant ; not doubting, but ſhe ſhou'd have been ſafe in the Poſſeſſion of the Inheritznc 


1 late e her Uncle always deſignd her; ard have been proteCted therein by 
the Court of Chancery, fince ſhe had been wholly guided in all her Actions relating to that M 


uy | atter, by the Directions of that Court, under whoſe Power ſhe was ; 
And as the Two Lords Chief Juſtices, on delivering their Opinions, Declared, was in no Def 
Honour, or Modeſty wou'd permit. 


fault, but had done every thing towards effetting the ſaid Marriage, as far as 
Neither the ſaid Ambony Lord Falkland, nor Edward Cary, 


did, during their Lives, either before or after the ſaid Marriage, diſturb Mrs. Bertie's Poſſeſſion, 
But upon the Death of the ſaid Lord Falkland ( who ſurviv'd the ſaid Edward C ary) on or about June, 1694. The Reſpondent, Lucius Henry Cary, Lord Falklard, 
brought Ejectments againſt the Appellant's, who thereupon filed their Bill in Chancery againſt the ſaid Lord Falklard, who, by his Guardian, filed his Croſs-Bill, 
whereupon the ſaid Cauſes ſtanding to be Heard on the Day of February, 1696. the Lord Chancellor was pleas'd to put off the ſame for the Aſſiſtance 
of the Two Lord Chief Juſtices, and the Maſter of the Rolls, to the 


Me Day of Febrxary, when the ſaid Cauſes were Heard ; but his Lordſhip was pleas'd, 
in regard to the Difficulty he found therein, to deferr his Judgment til] the Twentieth of F-=nuary laſt, when his Lordſhip, being aſſiſted by the ſaid two Lord Chicf 
Juſtices (the Maſter of the Rolls being then ill, and giving no Opinion therein) was pleaſed to diimiſs the Appellant's Bill, and to decree the 


Eſtate of the ſaid 7ohn Cary 
to the Reſpondent, and the Heirs Male of his Body. 


"_ 


From which Diſmiſſion and Decree, the ſaid Mr. Bertie and bis Lady, have Appealed to the Lords in Parliament, and bumbiy hope their 
Lorafhips will not think That ſhe and ber Iſſue deſerve to ioje the Inheritance manifeſtly intended for them, for no other 
Crimes, Than for her Adviſing with hes Truſtces in her Infancy, Paying her Obedience to the Court of Chancery, 
And not performing an Impoſlibility, but char their Lorafhips in their great Juſtice will think fit to Reverſe the ſaid 
Diſmiſſion and Decree ;, and oraer the Truſtees to convey the Eltate in queſtion, to the ſe of the ſaid Mrs. Bertie, /or 
Life, with the Remainder to her Sons ſucceſſively by Ar. Bertie in Taiie Male, with the like Remainders over in de/ailt 
thereof, as by the ſaid Will are limited in default of Iſſue A1ale of the [aid Ars. Bertie, by the ſaid Lord Guiliord, if that 
Marriage had took effett, with ſuch farther Relief as their Lorailips ſhall think realty. 


